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AUTHORIZING THE EXECUTION OF A GENERAL OPERATING
AGENCY AGREEMENT IN THE AMOUNT OF $1,020,000.00 WITH
THE BROOKS DEVELOPMENT AUTHORITY (“BDA”).

% * * * *

WHEREAS, the Fiscal Year 2006 Adopted Budget included $1,020,000.00 in one-time funds
to support development efforts at Brooks City-Base; and

WHEREAS, of the appropriated funds $275,000 shall be utilized for improvements related to
the telecommunications infrastructure at Brooks City-Base, $30,000 shall be utilized for
professional services related to the management and coordination of capital projects, $25,000
shall be utilized for professional services related to financial auditing, human resources and
contract management, $40,000 shall be utilized for master planning, civil engineering, and
land planning, $25,000 shall be utilized for services related to facility renovations, $25,000
shall be utilized for services related to environmental and geologic consulting fees, $25,000
shall be utilized for professional services related to strategic planning, $20,000 shall be
utilized for software related to upgrading server operating systems, $50,000 shall be utilized
to replace four computer servers and an office telephone system, $55,000 shall be utilized for
necessary insurance policies, $210,000 shall be utilized for professional marketing and public
relation services, $180,000 shall be utilized for legal consulting services, and $60,000 shall be
utilized for security services; and

WHEREAS, $30,000 remain from funds approved in the 2004 bond program for necessary
enhancements to a street project at Brooks City-Base being undertaken in conjunction with the
City’s Department of Public Works; and

WHEREAS, the funding of these projects, services, and office expenses support the City’s
commitment to enhance economic development opportunities at Brooks City-Base and to
invest in infrastructure improvements that will foster economic growth and development
opportunities in the City’s southeastern sector; and

WHEREAS, these projects are budgeted in the City’s capital and operating budgets; NOW
THEREFORE:

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF SAN ANTONIO:

SECTION 1. The terms and conditions of the General Operating Agency Agreement (the
“Agreement”) with the Brooks Development Authority (the “BDA”) for the distribution of
$1,020,000.00 for the projects and services as described in this ordinance are hereby approved.
A copy of the Agreement substantially in its final form is attached as “ATTACHMENT I” and
made a part of this ordinance. A final copy will be attached when executed.
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SECTION 2. The City Manager or her designee is authorized for 90 days following the
effective date of this ordinance to execute this Agreement in an amount not to exceed
$1,020,000.00 to provide payment to the BDA.

SECTION 3. Funds are available in the FY06 budget in the General Fund 11001000, Cost
Center 8510160001, Brooks City Base, General Ledger, 5407030, entitled “Contributions.”

SECTION 4. Payment not to exceed $1,020,000.00 is authorized, to be paid to the Brooks
Development Authority and should be encumbered upon issuance of a purchase order.

SECTION 5. The financial allocations in this Ordinance are subject to approval by the Director
of Finance, City of San Antonio. The Director of Finance may, subject to concurrence by the
City Manager or the City Manager’s designee, correct allocation to specific SAP Fund Numbers,
SAP Project Definitions, SAP WBS Elements, SAP Internal Orders, SAP Fund Centers, SAP
Cost Centers, SAP Functional Areas, SAP Funds Reservation Document Numbers, and SAP GL
Accounts as necessary to carry out the purpose of this Ordinance.

SECTION 6. This ordinance shall be effective on and after the tenth (10th) day after passage.

PASSED AND APPROVED this 1* day of DECEMBER 2005.

M A Y O R

PHIL HARDBERGER

. Al

ATTEST:

APPROVED AS TO FORM: Y Zoaded, -
6,,\/ City(Attorney




STATE OF TEXAS
OPERATING AGENCY CONTRACT
GENERAL OPERATING BUDGET

L L L LT

COUNTY OF BEXAR

This Agreement is hereby made and entered into by and between the CITY OF SAN ANTONIO
(hereinafter referred to as "CITY"), a Texas municipal corporation acting by and through its City
Manager pursuant to Ordinance No. , dated December _ , 2005 and the BROOKS
DEVELOPMENT AUTHORITY (hereinafter referred to as “CONTRACTOR”), a defense base
development authority and political subdivision of the State of Texas, established by the City of San
Antonio pursuant to Chapter 379B of the Texas Local Government Code acting by and through its
Board of Directors and duly authorized Chairman.

WHEREAS, CONTRACTOR requested funds from CITY’s General Fund and Capital Budget for
the Fiscal Year 2006 and submitted a line item budget for the expenditure of such funds; and

WHEREAS, CITY provided for the requested funds in its General Fund and Capital Budget for the
Fiscal Year 2006 which was duly approved by Ordinance No. 101386 passed on September 15, 2005;
and

WHEREAS, CITY now wishes to engage CONTRACTOR to carry out the projects as submitted to
CITY in CONTRACTOR’s request for funds and as more particularly described in Section II of this
Agreement; and

WHEREAS, CITY designates its Economic Development Department as the CITY Department,
acting for its City Manager, responsible for the evaluation and monitoring of this Agreement
(hereinafter referred to as “RESPONSIBLE DEPARTMENT”) and its Department of Finance and
other City Departments to function in supporting roles; NOW THEREFORE:

The parties hereto severally and collectively agree, and by the execution hereof are bound, to the
mutual obligations herein contained and to the performance and accomplishment of the tasks
hereinafter described:

I. GENERAL PROVISIONS

A. CONTRACTOR is a defense base development authority and political subdivision of the
State of Texas, established by the City of San Antonio pursuant to Chapter 379B of the Texas Local
Government Code, governed by an autonomous governing body acting in accordance with the
governing instruments submitted in the application for funding and meeting officially at least four
times per year.

B. CONTRACTOR represents, warrants, assures and guarantees that it possesses the legal
authority, pursuant to any proper, appropriate and official motion, resolution or action passed or
taken, to enter into this Agreement and to perform the responsibilities herein required.

C. The signer of this Agreement for CONTRACTOR represents, warrants, assures and
guarantees that he or she has full legal authority to execute this Agreement on behalf of
CONTRACTOR and to bind CONTRACTOR to all terms, performances and provisions herein
contained.
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D. In the event that a dispute arises as to the legal authority of either the CONTRACTOR, or
~ the person signing on behalf of CONTRACTOR, to enter into this Agreement, CITY shall have the
right, at its option, to either temporarily suspend or permanently terminate this Agreement. Should
CITY suspend or permanently terminate this Agreement pursuant to this paragraph, however,
CONTRACTOR shall be liable to CITY for any money it has received from CITY for performance of
any of the provisions hereof.

E. The CONTRACTOR understands that the funds provided it pursuant to this Agreement are
funds which have been made available by CITY's General Fund and Capital Budget and
CONTRACTOR will, therefore, comply with all rules, regulations, policies and procedures applicable
to these funds as directed by CITY. This section shall also incorporate and CONTRACTOR agrees to
abide by any and all future revisions, amendments and additions to such rules, regulations, policies,
and procedures as may be promulgated by the CITY.

F. CONTRACTOR and CITY agree that CONTRACTOR is an independent contractor, that
CONTRACTOR shall be responsible to all parties for its respective acts and omissions, and that
CITY shall in no way be responsible therefore, and that neither has authority to bind the other, or hold
out to third parties that it has the authority to bind the other.

G. CONTRACTOR understands and agrees that this Operating Agency Agreement is subject to
mutual termination. Therefore, either party shall have the option of terminating this Agreement by
giving the second party no less than thirty (30) -days written notice. Such notice shall specify the
effective date of termination, which date shall not be sooner than the end of thirty (30) -days
following the day on which such notice is sent.

H. CONTRACTOR understands and agrees that this Operating Agency Agreement may be
revised and updated by and at the discretion of the City Council of the City of San Antonio.
Therefore, CONTRACTOR agrees that, at such time as any revisions are so made during the term
hereof, this Agreement will be amended to include such revisions. In the event CONTRACTOR does
not agree to any changes, CONTRACTOR shall have the option of terminating this Agreement by
giving thirty (30) -day’s written notice to CITY. CONTRACTOR shall have the right to exercise
such option within thirty (30) -days of receipt of notice of any such revisions.

I. CONTRACTOR understands and agrees that this Agreement is subject to a general
reduction in funding. If and when CITY implements a reduction in General Fund and Capital Budget
expenditures, agency contracts funded by CITY's General Fund and Capital Budget, including this
Agreement, may, at CITY's option, be reduced in a like manner. However, for the purposes of this
Agreement, funding will not be reduced to exclude payment for projects committed to in a binding
written contract by Contractor so long as such contracts were entered into in accordance with the
requirements of this Agreement.

J. CONTRACTOR expressly agrees and understands that this is a cost reimbursement contract
and that CITY's liability hereunder is limited to making reimbursements to CONTRACTOR for
allowable expenditures made by CONTRACTOR.

K. In no event shall CITY be liable for any expenses of CONTRACTOR not eligible or
allowable for reimbursement hereunder, and in no event shall employees of CONTRACTOR be
deemed to be employees of CITY.

L. Should CONTRACTOR fail to fulfill in timely and proper manner obligations under this
Agreement, or if CONTRACTOR should violate any of the covenants, conditions, or stipulations of
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this Agreement, CITY shall have the right to terminate this Agreement by sending written notice to
CONTRACTOR of such termination and specifying the effective date thereof, which date shall not be
sooner than the end of thirty (30) -days following the day on which such notice is sent.

1. A previous breach of any of the terms or conditions herein shall not be construed as a
waiver of same by CITY nor preclude CITY’s termination right for successive breaches
of the same condition.

2. Notwithstanding the above, CONTRACTOR shall not be relieved of liability to
CITY for damages sustained by CITY by virtue of any breach of this Agreement and
CITY may withhold funds otherwise due as damages.

3. In addition to the above provisions, the City Council shall have the right to terminate
this Agreement at any time upon a finding by Ordinance that CONTRACTOR's
activities, programs or operations no longer are in the best interest of the City of San
Antonio or its citizens. Adequate provisions shall be made for CONTRACTOR to be
heard by the City Council prior to voting on such an Ordinance. The effective date of
the termination shall be set by the same Ordinance. :

M. Should this Agreement be terminated by either party for any reason and the PROJECTS not
fully completed as stated in Section II of this Agreement as determined solely by CITY after
consultation with CONTRACTOR, CONTRACTOR shall refund any and all sums of money paid by
CITY to CONTRACTOR that are not obligated in a legally binding written contract entered into by
CONTRACTOR in accordance with the terms of this Agreement prior to CITY s notice to terminate,
in accordance with the terms of this Agreement, within ten (10) -working days of CITY’s written
request thereof.

N. Except as otherwise provided for pursuant to the provisions hereof, this Agreement shall
begin on October 1, 2005 and shall terminate on September 30, 2006.

O. CONTRACTOR shall establish and use internal accounting and administrative controls to
preclude theft, embezzlement, improper inducement, and obstruction of investigation or other
criminal action and to prevent fraud and program abuse. City shall review Contractor’s system of
internal administrative and accounting controls as it deems necessary to ensure financial
responsibility.

P. CONTRACTOR warrants that no person or selling agency has been employed or retained to
solicit or secure this Agreement upon an agreement or understanding for a commission, percentage,
brokerage, or contingent fee, and further that no such understanding or agreement exists or has
existed, with any employee of CONTRACTOR or CITY.

Q. CONTRACTOR may use funds provided hereunder either directly or indirectly as a
contribution in order to obtain any federal funds under any federal program that is consistent with the
program objectives herein, upon prior written approval by CITY’s RESPONSIBLE DEPARTMENT.

R. CONTRACTOR is required to publicly acknowledge that the City of San Antonio supports
these projects and any literature, signs, or print advertising of any type appearing on any medium which
refers to or which is paid for by funds received as a result of this Agreement shall contain the words,
“Paid for by The City of San Antonio.”
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S. CONTRACTOR acknowledges that this contract cannot be assigned without the express
written consent of CITY.

T. CONTRACTOR shall not use funds from this contract for purposes other than those listed in
Section II of this Agreement. Specifically, funds from this contract shall not be used for costs
associated with environmental clean up, disposing of environmentally hazardous material or soil, or
litigation costs from such causes of action.

II. SCOPE OF SERVICES

A. CONTRACTOR shall utilize up to two hundred seventy-five thousand dollars ($275,000.00)
for services related to the telecommunications infrastructure at Brooks City-Base, including the
following:

(1) the design and delivery of commercial telecommunications services to existing facilities and
tenants;

(2) the expansion of infrastructure to service future development through the phased
implementation of the Telecommunications Master Plan (Attachment 1);

(3) the support of database administration, email, server backups, installation & upgrading of
server software, network monitoring and administration, and support for remote/traveling
users.

B. Contractor shall utilize up to thirty-thousand dollars ($30,000.00) for professional services
related to the management and coordination of capital projects to include master plan development, on-
site requirements of new businesses, other development activities (infrastructure, communications, data,
etc), and the development and implementation of a master infrastructure plan.

C. Contractor shall utilize up to twenty-five thousand dollars ($25,000.00) for professional
services related to financial auditing, human resources and contract management.

D. Contractor shall utilize up to forty-thousand dollars ($40,000.00) for master planning, civil
engineering, and land planning related to parcel/facility planning in conjunction with recommendations
made by the Base Realignment and Closure Commission.

E. Contractor shall utilize up to twenty-five thousand dollars ($25,000.00) for services related to
facility renovations, the finish-out of existing buildings as they are vacated by the Air Force, Common
Area Maintenance, new development and infrastructure.

F. Contractor shall utilize up to twenty-five thousand dollars ($25,000.00) for services related to
environmental and geologic consulting fees in conjunction with the delineation & characterization of
seven (7) landfills and other areas within the proposed alignment of development projects, storm water
drainage, wetlands mitigation & watershed assessments associated with development.

G. Contractor shall utilize up to twenty-five thousand dollars ($25,000.00) for professional
services related to strategic planning by facility, consistent with the project's mission of economic
development and creation of a Business Technology Park, resulting from the recommendation of the
Base Realignment and Closure Commission.
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H. Contractor shall utilize up to twenty-thousand dollars ($20,000.00) for software related to
upgrades for server operating systems, database operating system, new backup software for servers,
new modules for existing GIS software, upgrades and additional license purchases for desktop (PC)
applications, maintenance for existing software packages and projected software purchases.

1. Contractor shall utilize up to fifty-thousand dollars ($50,000.00) to replace four computer
servers, upgrade to specialized GIS workstations, replacement batteries, new networking hardware,
new/replacement workgroup printers, a fax machine, UPS's for new servers, pc's, color printers and an
office telephone system (hardware, software, network devices and cabling in B-661) to replace the
existing AF system.

J. Contractor shall utilize up to fifty-five thousand dollars ($55,000.00) for necessary insurance
policies.

K. Contractor shall utilize up to two hundred ten-thousand dollars ($210,000.00) for professional
marketing and public relation services.

L. Contractor shall utilize up to one hundred eighty-thousand ($180,000.00) for legal consulting
services.

M. Contractor shall utilize up to sixty thousand dollars ($60,000.00) for security services at
Brooks City-Base.

N. Contractor shall utilize up to thirty thousand dollars ($30,000.00) from funds approved and
remaining in the 2004 bond program for necessary enhancements to the street project being worked in
conjunction with the City’s Department of Public Works so long as such expenditures are in accordance
with the laws regulating bond funding.

O. The CITY’s Economic Development Department, RESPONSIBLE DEPARTMENT, is
assigned monitoring responsibility to evaluate the accountability of all projects contained herein, and
to insure the project objectives under which this Agreement was approved and executed are met.
CONTRACTOR will provide CITY's staff, including internal auditors, EEO officers and other
persons as designated by CITY, such as independent public accountants and representatives of the
federal government, access during regular business hours, as deemed necessary by CITY for the
purposes of auditing, monitoring, evaluating, coordinating, investigating and making excerpts and/or
copies of any and all of CONTRACTOR's books, records and files on the projects covered by this
Agreement and such other projects administered by CONTRACTOR with funds from any other
sources, and to any and all books, records and files pertaining to CONTRACTOR's proprietary,
agency and/or trust funds as CITY may need and request to ensure Contractors compliance and use of
generally accepted governmental accounting principles.

1. All such records shall continue to be available for inspection and audit for a
period of three (3) -years after the termination date hereof. However, if during the
course of this three-year period, an audit or investigation of the CONTRACTOR
begins, CONTRACTOR is required to maintain said records until such time as the
audit or investigation is completed as determined by CITY.

2. CONTRACTOR agrees that during the term of this Agreement, any duly

authorized representative of CITY's RESPONSIBLE DEPARTMENT shall have the
right to conduct on-site inspections at reasonable times and to interview personnel and
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clients for the purposes of evaluating and monitoring the projects for compliance with
this Agreement.

3.  The submission of falsified information or the failure to timely submit all
information by CONTRACTOR as requested by CITY is grounds for termination of
this Agreement.

P. CONTRACTOR agrees to provide CITY with a Balanced Scorecard indicating
CONTRACTOR’s performance of requirements under this Agreement on or before April 1, 2006. A
copy of the Balanced Scorecard form may be obtained through the CITY’s RESPONSIBLE
DEPARTMENT.

Q. No project, program or activity receiving funds from or through CITY, nor the personnel
involved in the administration of such project, program or activity, nor any of the funds received
hereunder shall be involved, directly or indirectly, in the construction, operation or maintenance of
such part of any facility as is used or will be used for sectarian instruction or activity or as a place of
religious worship.

R. CONTRACTOR agrees to abide by the CITYs current Ethics Code and any amendment or
revisions thereto. CONTRACTOR will establish safeguards to prohibit its officers or employees from
using their positions for a purpose that is or gives the appearance of being motivated by a desire for
private gain for themselves or those with whom they have family, business or other ties. CITY may,
at its option, cancel this Agreement for any violation of this section by CONTRACTOR, its officers,
directors or employees.

S. Members of the Board of Directors or governing body of CONTRACTOR may not be
employees of CONTRACTOR or paid in any way for services with CITY contract funds.

T. CONTRACTOR agrees to establish internal procedures that assure employees of an
established complaint and grievance policy.

1. Such grievance policy will include procedures to receive, investigate and resolve
complaints and grievances in an expeditious manner.

2. In the event no complaint and grievance policy has been established,
CONTRACTOR will follow the procedures outlined in the San Antonio Municipal
Civil Service rules.

III. FISCAL MANAGEMENT

A. In consideration of services provided, CITY will reimburse CONTRACTOR for expenses
incurred pursuant hereto. It is specifically agreed that the reimbursement hereunder shall not exceed
the amount of one million twenty thousand dollars ($1,020,000.00).

B. An accounting system using generally accepted accounting principles for governmental
entities which accurately reflects all costs chargeable (paid and unpaid) to the projects in Section II of
this Agreement should the projects terminate the next day, is mandatory. Details of the required
accounting system may be obtained through CITY’s RESPONSIBLE DEPARTMENT.

C. CONTRACTOR will establish an account in a commercial bank as a depository for receipt
and expenditure of all funds provided hereunder. A separate account shall be maintained for the
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combined projects to assure separation of funds, unless otherwise approved by the CITY’s
RESPONSIBLE DEPARTMENT.

D. No fees may be charged to or donations requested from participants in any CITY-funded
project, including the projects described in Section II of this Agreement without the prior written
approval of the CITY’s RESPONSIBLE DEPARTMENT. This paragraph does not preclude
CONTRACTOR from charging rental and leasing related fees to its commercial tenants in connection
with the projects.

E. Income generated by CITY funds through the use of salaried personnel paid wholly or in
part through CITY funds, or through the use of equipment or supplies purchased wholly or in part
through CITY funds is considered program income and at the option of the CITY’s RESPONSIBLE
DEPARTMENT may be: (1) added to the distributions of CITY and used to further eligible project
objectives, in which case proposed expenditures must first be approved by CITY; or (2) deducted
from the total project cost for the purpose of determining the net cost reimbursed by CITY.

1. CONTRACTOR must provide CITY with an advance written notice detailing the
type, time and place of all activities that generate program income. Further,
CONTRACTOR is responsible for full disclosure and accountability of program
income generated through the labor or efforts of persons whose salaries or wages are
paid wholly or in part through CITY funds, or through the use of equipment or supplies
purchased wholly or in part through CITY funds.

2. A statement of expenditures and revenues must be submitted by CONTRACTOR
within thirty (30) -days of said activity; such statement is subject to audit verification.
Failure of CONTRACTOR to report program income as required is grounds for
suspension, cancellation or termination of this Agreement.

F. CONTRACTOR shall indemnify, to the extent permitted by law, CITY, its members,
agents, representatives, officers and employees against any and all suits, actions, legal proceedings,
claims, demands, damages, penalties, costs, expenses, fees, fines, liability and attorney’s fees arising
out of infringement of copyright on any work used in any way in connection with this Agreement or
the projects contained herein.

G. TO THE EXTENT PERMITTED BY LAW, CONTRACTOR covenants and agrees to
FULLY INDEMNIFY and HOLD HARMLESS, the CITY and the elected officials, employees,
officers, directors, and representatives of the CITY, individually or collectively, from and
against any and all costs, claims, liens, damages, losses, expenses, fees, fines, penalties,
proceedings, actions, demands, causes of action, liability and suits of any kind and nature,
including but not limited to, personal injury or death and property damage, made upon the
CITY, directly or indirectly arising out of, resulting from or related to CONTRACTOR's
activities under this AGREEMENT, including any negligent acts or omissions of
CONTRACTOR, any agent, officer, director, representative or employee of CONTRACTOR
while in the exercise or performance of the rights or duties under this AGREEMENT, all
without, however, waiving any governmental immunity available to the CITY under Texas Law
and without waiving any defenses of the parties under Texas Law. The provisions of this
INDEMNITY are solely for the benefit of the parties hereto and not intended to create or grant
any rights, contractual or otherwise, to any other person or entity. CONTRACTOR shall
promptly advise the CITY in writing of any claim or demand against the CITY or
CONTRACTOR known to CONTRACTOR related to or arising out of CONTRACTOR's
activities under this AGREEMENT and shall see to the investigation and defense of such claim

Page 7 of 14




or demand at CONTRACTOR's cost. The CITY shall have the right, at its option and at
CONTRACTOR’s expense, to participate in such defense without relieving CONTRACTOR of
any of its obligations under this paragraph 8. Furthermore, CONTRACTOR will, by separate
contract or lease restrictions, require any of its subcontractors, consultants and/or future
commercial tenants to indemnify the CITY against the consequences of any of said
subcontractor’s, consultant’s and/or future commercial tenant’s negligent actions or omissions.

H. Upon completion or termination of this Agreement any unused funds, rebates or credits must
immediately be returned by CONTRACTOR to CITY.

I. CONTRACTOR shall not be relieved of liability to CITY for damages sustained by CITY by
virtue of any breach of this Agreement and CITY may withhold funds otherwise due as damages.

J. Reimbursement of eligible expenses, as determined by CITY's RESPONSIBLE
DEPARTMENT, shall be made monthly or bi-weekly, as directed by CITY’s Department of Finance
and the CITY’s RESPONSIBLE DEPARTMENT, according to standard procedures followed by the
Finance Department, and as requested upon receipt of billing from CONTRACTOR.

K. Should any expense or charge that has been reimbursed to CONTRACTOR be subsequently
disapproved or disallowed as a result of any site review or audit, CONTRACTOR will immediately
refund such amount to CITY. CONTRACTOR further authorizes CITY, if CITY so elects, to deduct
such amount or charge as a claim against future payments. The CITY’s RESPONSIBLE
DEPARTMENT has the express authority to deduct such claims from subsequent reimbursements.

L. Audit Conditions and Requirements:

1. CITY, a political entity, unlike a business for profit, is interested in knowing if
agencies have accomplished or achieved the objectives as stipulated in their
agreements, as opposed to certifications that the Balance Sheet fairly represents the
financial position at a given date. Therefore, it is essential that City is made aware of
progress made upon this Agreement. Following 30 days after a written request by City,
Contractor shall submit a written report stating what has been accomplished to date and
the most current percentage of completion of this Agreement according to the amount
of funds allocated to this Agreement and the total amount expended by
CONTRACTOR.

2. It is imperative any auditor performing an audit of CONTRACTOR read this entire
Agreement, including all attachments, between the CITY and CONTRACTOR, since
the budget and financial compliance of the Agreement is only a portion of the total
contractual obligation.

3. All CITY-funded projects and programs, including this Agreement, are subject to
periodic audits at any reasonable hour of the day by CITY Internal Auditors. This
includes the auditing of both CONTRACTOR and subcontractors performing under the
projects outlined in this Agreement.

4. If CONTRACTOR expends $50,000.00 or more in general fund dollars during the
term of this Agreement, the CONTRACTOR shall furnish the CITY’S RESPONSIBLE
DEPARTMENT and other City Departments designated by the RESPONSIBLE
DEPARTMENT with audited financial statements, prepared by an independent auditor
(CPA), within one hundred and twenty (120) -days of the close of the
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CONTRACTOR s fiscal year or within thirty (30) -days of the completion of any audit
performed. In addition to the audited financial statements, a copy of any internal
controls review, audit exceptions, and management letter should be submitted. The
audited financial statements must include a schedule of receipts and disbursements by
budgeting cost category and a certification from the CONTRACTOR stating whether
or not the terms and conditions of this Agreement were met. If the CITY determines,
in its sole discretion, that CONTRACTOR is in violation of the above requirements,
the CITY shall have the right to dispatch auditors of its choosing to conduct the
required audit and to have the CONTRACTOR pay for such audit. In addition, when
the CONTRACTOR has expended federal or state funds that exceed the single audit
threshold amount in effect during the period of this contract, the audit shall be
conducted in accordance with the Single Audit Act Amendments of 1996 and the U.S.
Office of Management and Budget Circular A-133 (June 1997 revision), and/or the
State of Texas Single Audit Circular.

M. CONTRACTOR understands and agrees to abide by and adhere to all applicable federal,
state and CITY laws, regulations, and policies, pertaining to this Agreement and as amended.

IV. INSURANCE REQUIREMENTS

A. CITY and CONTRACTOR acknowledge they are political subdivisions of the State of
Texas and are subject to, and comply with the applicable provisions of the Texas Tort Claims Act, as
set out in the Texas Civil Practices and Remedies Code, §101.001 ef seq. and the remedies authorized
therein regarding claims or causes of action that may be asserted by third parties for accident, injury,
or death. ‘

B. This Agreement will be interpreted according to the Constitution and laws of the State of
Texas. Venue of any court action brought directly or indirectly by reason of this Agreement shall be
in Bexar County, Texas. This Agreement is made and is to be performed in Bexar County, Texas and
is governed by the laws of the State of Texas.

V. COMPLIANCE WITH NON-DISCRIMINATION, EQUAL EMPLOYMENT
OPPORTUNITY, AND SMALL BUSINESS ECONOMIC DEVELOPMENT ADVOCACY

A. CONTRACTOR and any subcontractors performing services under this Agreement shall
comply with the following:

1. CONTRACTOR agrees that CONTRACTOR and any subcontractors performing
services under this Agreement will not discriminate against any individual or group on
the basis of race, color, sex, age, religion, national origin or disability and will not
engage in employment practices which have the effect of discriminating against
employees or prospective employees because of race, color, religion, national origin,
sex, age or disability. CONTRACTOR further agrees that CONTRACTOR will abide by
all applicable terms and provisions of CITY’s Non-Discrimination Policy and Equal
Opportunity policies. These policies are available in the City Clerk’s Office.

2 CONTRACTOR agrees to post in a conspicuous place available to all employees and
applicants for employment, notices setting forth the provisions of Article V(A)(1) above.

3. CONTRACTOR will, in all solicitations or advertisements for employees placed by
or on behalf of CONTRACTOR, state that all qualified applicants will receive fair
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consideration for employment without regard to race, color, national origin, religion,
sex, age, disability, or political belief or affiliation. CONTRACTOR will notify each
labor union or representative of workers with which it may have a collective bargaining
agreement or other contractual understanding, that CONTRACTOR is bound by the
terms of this Agreement, including Article V(A)(1).

4. CONTRACTOR agrees to affirmatively abide by and cooperate in the
implementation of the policies and practices set forth in this Article and any additional
policies as may be required as a result of local, state or federal initiatives.
CONTRACTOR will furnish all information and reports requested by CITY and will
permit access to books, records and accounts for purpose of review and investigation to
ascertain compliance with such rules and regulations.

5. In the event of CONTRACTOR's failure or refusal to comply with this Article, this
Agreement may be canceled, terminated or suspended in whole or in part, and
CONTRACTOR may be debarred from further contracts with CITY.

B. Contractor is hereby advised that it is the policy of the City of San Antonio, as documented
in Ordinance 100182, that Small, Minority and Woman-Owned Business Enterprises have the
maximum practical opportunity to participate in the performance of public contracts.
CONTRACTOR agrees to abide by Ordinance 100182 in its contracting for services under this
Agreement.

V1. FURTHER REPRESENTATIONS, WARRANTEES AND COVENANTS
A. CONTRACTOR further represents and warrants that:

1. All information, data or reports heretofore or hereafter provided to CITY is, shall be
and shall remain complete and accurate as of the date shown on the information, data or
report, and that since said date shown, shall not have undergone any significant change
without written notice to CITY.

2. Any supporting financial statements provided to CITY are, shall be and shall remain
complete, accurate and fairly reflective of the financial condition of CONTRACTOR on
the date shown on said statements and during the period covered thereby, and that since
said date shown, except as provided by written notice to CITY, there has been no
material change, adverse or otherwise, in the financial condition of CONTRACTOR.

3. No litigation or proceedings are presently pending or threatened against
CONTRACTOR or if pending has been disclosed by CONTRACTOR in writing to
CITY.

4. None of the provisions contained herein contravene or in any way conflict with the
authority under which CONTRACTOR is doing business or with the provisions of any
existing indenture or agreement of CONTRACTOR.

5. CONTRACTOR has the legal authority to enter into this Agreement and accept

payments hereunder, and has taken all necessary measures to authorize such execution
of contract and acceptance of payments pursuant to the terms and conditions hereof.
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6. None of the assets of CONTRACTOR are subject to any lien or encumbrance of any
character, except as shown in the financial statements provided by CONTRACTOR to
CITY.

B.  During the period of time that payment may be made hereunder and so long as any
payments remain unliquidated, CONTRACTOR covenants that it shall not, without the prior written
consent of CITY:

(i) Mortgage, pledge, or otherwise encumber or cause to be encumbered any of the
assets of CONTRACTOR now owned or hereafter acquired by it, in whole or in part
with funds provided by CITY pursuant to this Agreement, or permit any pre-existing
mortgages, liens, or other encumbrances to remain on or attached to any of such assets
of CONTRACTOR which are allocated to the performance of this Agreement and with
respect to which CITY has an ownership interest hereunder;

(i1)Sell, assign, pledge, transfer or otherwise dispose of accounts receivable, notes or
claims for money due or to become due; or

(iii) Make any advance or loan to, or incur any liability as guarantor, surety or
accommodation endorser for any other firm, person, entity or corporation.

C. CONTRACTOR shall notify CITY any time it sells, conveys or leases all or any substantial
part of CONTRACTOR’s assets that are acquired in whole or in part with funds provided by CITY
pursuant to this Agreement.

D. CONTRACTOR agrees to comply with the terms and provisions of all Federal and State
Grant or Loan Agreements entered into by the CONTRACTOR and further agrees that if
CONTRACTOR violates the provisions of such Grant or Loan Agreements, CITY shall have the
right to terminate this Agreement and CONTRACTOR shall refund any and all sums of money paid
by CITY to CONTRACTOR within ten (10) working days of CITY’s written request therefore.

VII. LEGAL/LITIGATION EXPENSES

A. Under no circumstances will the funds received under this CONTRACT or any other funds
received from CITY be used, either directly or indirectly, to pay costs or attorney fees incurred in any
adversarial proceeding against the CITY. CONTRACTOR must obtain the written approval of the
City Attorney’s Office before any funds received under this Agreement may be used in any
adversarial proceeding against any other governmental entity or any other public entity.

B. During the term of this Agreement, if CONTRACTOR files and/or pursues an adversarial
proceeding against the CITY then, at the CITY’s option, this Agreement and all access to the funding
provided for hereunder may terminate if it is found that CONTRACTOR has violated this Article.

C. CONTRACTOR, at the CITY’s option, could be ineligible for consideration to receive any
future funding while any adversarial proceedings against the CITY remains unresolved.

D. For purposes of this Article, “adversarial proceedings” include any cause of action filed by
the CONTRACTOR in any state or federal court, as well as any state or federal administrative

hearing, but does not include Alternative Dispute Resolution proceedings.

VIII. CHANGES AND AMENDMENTS
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A. Except when the terms of this Agreement expressly provide otherwise, any alterations,
additions, or deletions to the terms hereof shall be written amendment approved by the City Council
of the City of San Antonio and executed by both CITY and CONTRACTOR.

B. It is understood and agreed by the parties hereto that changes in local, state and federal
rules, regulations or laws applicable hereto may occur during the term of this Agreement and that any
such changes shall be automatically incorporated into this Agreement without written amendment
hereto, and shall become a part hereof as of the effective date of the rule, regulation or law.

C. CONTRACTOR agrees to notify CITY in writing of any proposed change in physical
location for work to be performed pursuant to the terms of this Agreement. Such notice shall be
provided by CONTRACTOR to CITY at least thirty (30) -calendar days in advance of the proposed
change.

D. CONTRACTOR further agrees to notify CITY of any changes in personnel or governing
board composition, such notice to be provided within five (5) -working days of the change.

IX. SEVERABILITY OF PROVISIONS

If any clause or provision of this Agreement is held invalid, illegal or unenforceable under
present or future federal, state or local laws, including but not limited to the City Charter, City Code,
or ordinances of the City of San Antonio, Texas, then and in that event it is the intention of the parties
hereto that such invalidity, illegality or unenforceability shall not affect any other clause or provision
hereof and that the remainder of this Agreement shall be construed as if such invalid, illegal or
unenforceable clause or provision was never contained herein; it is also the intention of the parties
hereto that in lieu of each clause or provision of this Agreement that is invalid, illegal, or
unenforceable, there be added as a part of the Agreement a clause or provision as similar in terms to
such invalid, illegal or unenforceable clause or provision as may be possible, legal, valid and
enforceable.

X. NON-WAIVER OF PERFORMANCE

A. No waiver by CITY of a breach of any of the terms, conditions, covenants or guarantees of
this Agreement shall be construed or held to be a waiver of any succeeding or preceding breach of the
same or any other term, condition, covenant or guarantee herein contained. Further, any failure of
CITY to insist in any one or more cases upon the strict performance of any of the covenants of this
Agreement, or to exercise any option herein contained, shall in no event be construed as a waiver or
relinquishment for the future of such covenant or option. In fact, no waiver, change, modification or
discharge by either party hereto of any provision of this Agreement shall be deemed to have been
made or shall be effective unless expressed in writing and signed by the party to be charged.

B. No act or omission of CITY shall in any manner impair or prejudice any right, power,
privilege, or remedy available to CITY hereunder or by law or in equity, such rights, powers,
privileges, or remedies to be always specifically preserved hereby.

C. No representative or agent of CITY may waive the effect of the provisions of this Article.

XI. SPECIAL CONDITIONS
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All CONTRACTOR invoices for eligible expenditures pursuant to this Agreement must be
submitted to CITY’s RESPONSIBLE DEPARTMENT by CONTRACTOR no later than ninety (90)
days after CONTRACTOR s incurring the expense. All invoices submitted by CONTRACTOR after
said ninety (90) -days are ineligible for reimbursement.

XII. ENTIRE AGREEMENT

This Agreement constitutes the final and entire Agreement between the parties hereto and
contains all of the terms and conditions agreed upon. No other Agreements, oral or otherwise,
regarding the subject matter of this Agreement shall be deemed to exist or to bind the parties hereto
unless same be in writing, dated subsequent to the date hereof, and duly executed by the parties.

XIII. NOTICE
A. For purposes of this Agreement, all official communications and notices among the

parties shall be deemed sufficient if in writing and mailed, registered or certified mail, postage
prepaid, to the addresses set forth below:

CITY: CONTRACTOR:

Director Director

Economic Development Department Brooks Development Authority
P.O. Box 839966 8030 Challenger Drive, Bldg. 1156
San Antonio, Texas 78283-3966 San Antonio, Texas 78235

and

City Attorney’s Office
Commerce & Visitor’s Services
City Hall

P.O. Box 839966

San Antonio, Texas 78283-3966

B. Notice of changes of address by either party must be made in writing and delivered (or
mailed, registered or certified mail, postage prepaid) to the other party's last known address within
five (5) -business days of such change.

XIV. PARTIES BOUND

This Agreement shall be binding on and inure to the benefit of the parties hereto and their
respective heirs, executors, administrators, legal representatives, successors and assigns, except as
otherwise expressly provided for herein.

XV. GENDER

Words of gender used in this Agreement shall be held and construed to include the other
gender, and words in the singular number shall be held to include the plural, unless the context
requires otherwise.

XVI. RELATIONSHIP OF PARTIES
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Nothing contained herein shall be deemed or construed by the parties hereto, or by any third-
party as creating the relationship of principal and agent, partners, joint venturers or any other similar
such relationship between the parties.

XVIL TEXAS LAW TO APPLY
THIS AGREEMENT SHALL BE CONSTRUED UNDER AND IN ACCORDANCE WITH
THE LAWS OF THE STATE OF TEXAS, AND ALL OBLIGATIONS OF THE PARTIES
CREATED HEREUNDER ARE PERFORMABLE IN BEXAR COUNTY, TEXAS.
XVIIL CAPTIONS

The captions contained in this Agreement are for convenience of reference only, and in no way
limit or enlarge the terms and/or conditions of this Agreement.

EXECUTED IN DUPLICATE ORIGINALS this day of 2005.

CITY OF SAN ANTONIO BROOKS DEVELOPMENT
AUTHORITY

Sheryl Sculley Alexander E. Brisefio

City Manager Interim Executive Director

ATTEST: ATTEST:

Leticia Vacek

City Clerk

APPROVED AS TO FORM:

Michael D. Bernard
City Attorney
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