DRAFT

MEMORANDUM OF UNDERTANDING BETWEEN
THE CITY OF SAN ANTONIO AND CPS ENERGY
TO JOINTLY DEVELOP A HIGH-SPEED
WIDE AREA NETWORK

WHEREAS, the City of San Antonio (“COSA”), a home rule city under the laws
of the state of Texas, and CPS Energy, a municipally owned electric and gas utility
owned by COSA (collectively the “Parties”), have decided to join efforts in order
to develop a high-speed wide area network that will serve the internal business
needs of COSA and CPS Energy.

WHEREAS, CPS Energy has excess dark fiber throughout San Antonio that is
not utilize by the utility system.

WHEREAS, COSA has a need to increase broadband capacity to meet the
growing demand of city agencies for data and communications services in order
to more efficiently conduct the daily business of city government.

WHEREAS, by joining resources, COSA and CPS Energy will able to utilize the
dark fiber to expand broadband capacity for both Parties by creating separate
virtual private networks running over the same fiber facilities.

WHEREAS, COSA recognizes the need for CPS Energy to recover its cost of
service and will compensate CPS Energy for the actual cost of developing the
high-speed wide area network as set out herein.

NOW THEREFORE, COSA and CPS Energy mutually consent to enter into this
memorandum of understanding (“MOU”) on the day of i
2007 and agree as follows:

1. Definitions
As used in this MOU:

1. “COSA Interconnection Equipment” shall mean the interfacing electronics
equipment that COSA agrees to purchase and install at the COSA Sites in
order to connect COSA Sites to the High-Speed Communications Shared Wide
Area Network.

2. “CPS Energy Networking Electronics” shall mean the new optical networking
electronics that CPS Energy will install at CPS Energy Sites to create the High-
Speed Communications Shared Wide Area Network, as described in Section 11
of this MOU.
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“CPS Energy Sites” shall mean the approximately 100 CPS Energy substations
and locations designated by CPS Energy.

“Core Fiber” shall mean the Fiber Optic Cable that connects the CPS Energy
Sites and will be used for back-haul transport for the Network.

“COSA Sites” shall mean the approximately 121 municipal sites designated by
COSA.

“Fiber Optic Cable” shall mean cable consisting of bundles of glass threads
which transmit digital information through the modulation of light waves.

“New Fiber Extensions” shall mean the fiber optic cabling that CPS Energy
will procure and install to reach selected COSA Sites.

. “Network” shall mean the High-Speed Communications Shared Wide Area

Network that will result from the interconnection of the COSA Sites, the CPS
Energy Sites, the CPS Energy Networking Electronics, the new Fiber
Extensions, and the existing CPS Energy fiber infrastructure, as envisioned in
this MOU. This does not include the CPS Energy fiber infrastructure that is
not used to support the Network that is the subject of this MOU.

“Anniversary Date” shall mean the date of the first COSA Site becoming
functional with high speed networking capability.

II. The Network

COSA agrees to interconnect the COSA Sites to CPS Energy fiber infrastructure
and to use the Network in order to conduct the internal business of the City of
San Antonio.

1.

I11. Network Operations Committee

CPS Energy and COSA agree to establish a Network Operations Committee
(“NOC”) to oversee the operations of the Network. The NOC shall have the
following authority: (1) establish protocols for the daily management of the
Network; (2) implement Network planning for the life of the Network; (3)
schedule the build-out of New Fiber Extensions to COSA Sites and other
Network facilities; (4) develop change management processes; (5) develop
incident management processes; (6) establish equipment life cycles and
replacement costs; and (7) define network emergency protocols. The NOC
shall be comprised of four (4) voting members, consisting of the Chief
Information Officer and Chief Technical Officer, or their equivalent, for each
Party. The scheduling and hosting of NOC meetings shall be determined by
the NOC upon approval of this MOU by the San Antonio City Council.
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2. A Party seeking a change request shall make its request in writing to the NOC,
and the change request shall require the approval of both Parties in writing.

3. COSA Sites to be connected to the Network shall be presented to the NOC for
approval.

4. COSA and CPS Energy recognize their obligation to preserve the integrity and
security of the Network for the citizens of San Antonio and customers of CPS
Energy, and agree to the following:

A. COSA an d CPS Energy shall have continuous representation on the NOC.

B. The NOC shall keep minutes of all NOC meetings, and reduce to writing
protocols, processes, and other procedures affecting the management and
operation of the Network.

C. The NOC shall determine how frequently it shall meet for the actual life of
the Network. Three (3) members of the NOC shall constitute a quorum. A
simple majority vote shall constitute an action by the NOC. Either party
may request a meeting at a date and time other than scheduled meetings.

D. Any member of the NOC may designate a person to attend a meeting of the

NOC in the absence of the regular member with full power to vote on the
absent member's behalf.

IV. CPS Energy’s Obligations

1. CPS Energy will construct New Fiber Extensions to identified COSA Sites.
Prior to the build-out of a New Fiber Extension, CPS Energy will provide
COSA an engineering diagram identifying, among other items: (1) the
location and facilities to be installed; (2) type of fiber; (3) fiber route; (4) point
of entry at the COSA Site; (5) point of demarcation for COSA Interconnection
Equipment; and (6) cost estimate for the build-out. CPS Energy will proceed
with engineering the build-out upon approval by COSA. Within ten (10)
business days, COSA will provide its approval or engineering amendments to
the engineering design for the build-out.

2. CPS Energy will install any CPS Networking Electronics necessary to
interconnect the COSA Sites on the Network. CPS Energy shall connect the
CPS Energy Networking Electronics at the COSA Sites consistent with the
installation schedule to be determined jointly by COSA and CPS Energy
through the NOC.

3. CPS Energy will maintain the CPS Energy Networking Electronics in
accordance with industry best practices. The NOC will establish industry
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standards for the CPS Energy Networking Electronics, and other protocols,
consistent with its authority as set out in Section III of this MOU.

V. COSA’s Obligations

COSA will identify COSA Sites that will be connected to the Network and
prioritize the build-out of New Fiber Extensions to those sites, which will be
connected to the Network based on the build-out schedule established by the
NOC.

. COSA will procure and provide CPS Energy with a list of approved COSA
Interconnection Equipment at least six (6) weeks prior to CPS Energy is
required to interconnect a COSA Site to the Network.

. COSA will retain ownership of the COSA Interconnection Equipment and New
Fiber Extensions and shall be responsible for the maintenance of the COSA
Interconnection Equipment at the COSA Sites.

. COSA will reimburse CPS Energy all expenses incurred for the CPS Energy
Networking Electronics and the New Fiber Extensions in the manner and in
the amounts set forth at Sections VI.2. and VI.3.

. COSA shall pay CPS Energy a maintenance fee for use of the CPS Energy fiber

infrastructure and the Network in the manner and in the amounts set forth at
Section VI.4.

VI. Payments to CPS Energy

. Method of Payment to CPS Energy. Throughout the life of the Network,
COSA shall make payments to CPS Energy as set out in this MOU by wire
transfer from funds appropriated by the San Antonio City Council as part of
the city’s annual budget.

. Equipment Purchasing. COSA shall reimburse CPS Energy fifty percent
(50%) of the total capital expenses for the purchase and complete installation
of the CPS Energy Networking Electronics needed to build and expand the
Network for the benefit of both Parties. CPS Energy will make such
equipment purchases through its procurement process and recovery of the
capital expenditures will be based on actual cost.

. New Fiber Extensions. Upon completion of each New Fiber Extension at a
COSA Site by CPS Energy, COSA shall pay CPS Energy the actual costs CPS
Energy incurs within the time frame set forth in paragraph 5 of this Section.
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4. Maintenance Costs. COSA agrees to pay CPS Energy the following costs for

the maintenance and support of the Network:

A. The actual cost for CPS Energy to maintain the New Fiber Extensions to
COSA Sites, including engineering design, physical attachments,
terminations, testing, and necessary repairs.

B. COSA’s share of Network operational costs shall not exceed fifty percent
(50%) of the actual cost to maintain CPS Energy’s Core Fiber, Network
electronics, Network facilities (shelter and environmental control),
Network monitoring, and Network administration and incident
management.

C. COSA's share of Network operational costs will be determined and invoiced
to COSA six months after the Anniversary Date. Any invoice adjustments
will be applied to subsequent billings (true-up), based upon actual costs
incurred by CPS Energy.

Payment Cycle. COSA shall make any and all payments required under this
MOU no later than thirty (30) days following the CPS Energy invoice date
and/or as set forth in this MOU.

Dispute Resolution. If the event of a dispute regarding CPS Energy cost
recovery under this MOU, the chief information officers, or equivalent, for the
Parties will negotiate a solution based on CPS Energy’s recovery of its actual
costs.

VII. Termination of MOU

This MOU may only be terminated by the San Antonio City Council. In the event
that CPS Energy determines that COSA’s use of the Network will result in the
deterioration in the delivery of electric and/or gas service, the CPS Energy Board
of Trustees will document such findings and make a recommendation to the San
Antonio City Council to address the issue and take appropriate action, including
the termination of the MOU.

p

VIII. Limitation of Liability

No Third-Party Beneficiaries. COSA and CPS Energy have agreed to create
the Network for their internal business needs. Nothing in this MOU is
intended to preclude COSA and CPS Energy from using the Network to
conduct their business with third-parties in compliance with local, state and
federal law. The terms and provisions of this MOU are intended for the
exclusive benefit of COSA and CPS Energy, and nothing in this MOU, express
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or implied, is intended to confer any benefits, rights, or remedies upon any
person, other than the Parties and their permitted successors and assigns.

2. Shared Defense. In the event that a third-party brings a legal action for
injury or damages as a result of either Party’s use of the Network, COSA and
CPS Energy agree to jointly defend against such claims if both Parties are
implicated. Should a court of competent jurisdiction ever find COSA and CPS
Energy jointly liable to a third-party, liability shall be apportioned
comparatively in accordance with the laws for the state of Texas, without,
however, waiving any governmental immunity available to COSA under Texas
law and without waiving any defenses of the Parties under Texas law.

IX. Term of MOU

This MOU shall become effective ten (10) days after it is approved by San Antonio
City Council ordinance and shall stay in effect for the life of the Network.

IN WITNESS WHEREOF, the Parties hereto agree to enter into this MOU for
their mutual benefit.

CPS Energy City of San Antonio
Title Title
Date Date



